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41 DEPARTMENT OF HEALTH SER/ICES DHS 12.03

Chapter DHS 12
CAREGIVER BACKGROUND CHECKS

Subchapterl — General Provisions DHS 12.08 Armed forces background searches.

DHS 12.01  Authority and purpose. DHS 12.09 Transmittal of background check information.

DHS 12.02  Applicability. DHS 12.10 Maintaining confidentiality of background information disclosure
DHS 12.03  Definitions. forms.

DHS12.11  Supervision pending receipt of caregiver background checks.

Subchapter Il — Background Checks ; ; g
DHS 12.04  Contracting for background checks. DHS 12.15 Personal care services, disclosure of convictions.
DHS 12.05 Sanctions. Subchapter Ill — Rehabilitation Review
DHS 12.06 Determiningwhether affense is substantially related to client care. DHS 12.12  Rehabilitationprocess for persons whoave committed certain
DHS12.07 Reporting background changes and nonclient residency offenses.
Note: Chapter HFS 12 was repealed and recreated as agesogrule dective (2) “Agency” means the department, a county department or

Februaryl3, 2000. Chapter HFS12 as it existed August 31, 2000 was repealed : ;
recreatedRegister August, 2000effective September 1, 2000. Chapter HFS 12 wa! @Choc’l boarar a child welfare agency licensed under s. 48.60,

renumberedhapter DHSL2 under s. 13.92 (4) (b) 1., Stats., and corrections ma tats.,as a child—placing agency
unders. 13.92 (4) (b) 7., Stats., Register November 2008 No. 635. (3) "Background information disclosure form” means the

Note: This chapter applies to Department of Health Services and Department , : . f
of Childr en and Families ppgrams until such time as each of the departments department'sorm, F-82064, on which a person provides certain

can adopt separate rules. informationconcerning the persabackground.
beh | . (4) “Bar” means, as a noun, that a person is not permitted to
Subchapter| — General Provisions receiveregulatory approval, dse employed as a caregiver by or

. . . undercontract with an entityor to reside as a noncliexttan enti
DHS 12.01 Authority and purpose.  This chapter ipro- o v

mulgatedunder the authority of s. 48.685 (1) (ag) 1. a., (2) (d), (4), (3 ‘Caregiver’has the meaning specified in s. 48.685 (1) (ag)
(5) (2), (6) (b) and (c), Stats.; and s. 50.065&8) 1. a., (2) (d), f50.065'(1) (ag), Stats., whichever is appllcaple.

(4), (5), (6) (b) and (c), Stats.; and s. 247(2), Stats., to protect ~ (6) “Client” means a person who receives direct care or treat
from harm clients served by department-regulgpedgrams, mentservices from an entity=or the purposes of this chaptefi-
childrenplaced in foster homes licensed by county departmer@8t” includes an adopted child for whom an adoption assistance
of social or human services or private child—placing agenciespgymentis being made under s. 48.975, Stats.

childrenwho are being adopted, and children served in day care(7) “Contractor” has the meaning specified in ss. 48.685 (1)
programscontracted by local school boards unslet20.13 (14), (ar) and 50.065 (1) (bm), Stats.

Stats. by requiring uniform background information screening of (g) “County department” mears county department of social
personsegulated and persons who are employees of or 60der sepyicesestablished under s. 46.21546.22, Stats., or a county
tractto regulated entities or who are nonclient residents of red¥epartmendf human services established under s. 46.21 (2m) or

lated entities. 46.23,Stats
Note: Administrative rules governing county certified day care centers appear In ' “ ) . . .
ch.DCF 202. (9) “Department’'means the W8consindepartment of health

History: Cr. Register August, 2000, No. 536, fefd-1-00;correction made services.

under s. 13.92 (4) (b) 7., Stats., Register June 2009 No. 642. Note: This chaptempplies to Department of Health Services and Department of
Childrenand Families programs until such time as each of the departments can adopt

DHS 12.02 Applicability. (1) Score. (a) Persons and separateules.
agenciesaffected. This chapter applies tthe department; to  (10) “Direct contact” has the meaning specified in ss. 48.685
applicantsfor regulatory approval from the department; to-per1) (ar) and 50.065 (1) (br), Stats.
sons,agencies and entities that have received regulatory approvakll) “Entity” has the meaning specifiedsn48.685 (1) (b) or

from the department; to coungyepartment and child—placing 50.065(1) (c), Stats., whichever is applicable
agencieghat license foster homes aagprove applications for =~ ' "’ ’

adoption home studies: tdoster home license applicants and (12) “Fosterhome” means any facility operated by a person

licenseesand applicants for an adoption home study; to schd@duiredto be licensed under s. 48.62 (), Stats., in which care

boardsthat establish or contract for daycam@grams under s. @hdmaintenance are provided for no more than 4 foster children,

120.13(14), Stats., and to applicants and persons under cont@cff all are siblings, for no more than 6 children, and also includes

to a school board to operageday care program under s. 120.1 8 treatment foster home that also provides structured professional

(14), Stats. treatmentby trained individuals, and a home licensed for place
(b) Entities coveed. The entities subject tihis chapter are mentof children for adoption undey. 48.833, Stats., for whom

thoseregulated under: chs. DHS 34, 40, 61, 63, 82, 83, 88189 1adoptionassistance will be provided under s. 48.975, Stats.
111,112, 124, 127, 131, 132, 138d 134, and chs. DCF 38, 52, (13) “Hospital” means a facility approved as a hospital under
54,56, 57, 59, 250, 251, and 252, any other direct client careSoP0.35, Stats.

treatmentprogram that may be licensedaartified or registered  (14) “Nonclient resident” has the meanirgpecified in ss.
by the department. 48.685(1) (bm) and 50.065 (1) (cn), Stats.

History: Cr. RegisterAugust, 2000, No. 536, feB-1-00; corrections in (1) “ : ” [ ;
madeunder s. 13.92 (4) (b) 7., Stats., Register November 2008 No. 635. (15) "Personalcare services” has the meanigyen in s.

Note: This chapter applies to Department of Health Services and Department 50-065(1) (cr), Stats.
of Children and Families pograms until such time as each of the departments (16) “Regular" means. in terms of direct contact with clients

can adopt separate rules. b . .
ptsep contactthatis scheduled, planned, expected, or otherwise peri

DHS 12.03 Definitions. In this chapter: odic.
(1) “Adoption home study” means an evaluation of a prospec (17) “Regulatoryapproval” means:
tive adoptive family under ch. DCF 51 or 54. (a) For purposes of s. 48.685, Stats., any of the following:
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DHS 12.03 WISCONSINADMINISTRATIVE CODE 42

1. Issuance by the department of a license or certification 6. The compensation the person receives for performing his
the continuation orrenewal of a license or certification, oror her duties.

approvalof a prospective adoptive parent application for a homeHistory: Cr. RegisterAugust, 2000, No. 536,feP-1-00 correction in (12) made
study unders. 13.93 (2m) (b) 7., Stats., Registpril, 2001, No. 544; corrections (),
’ . (3), (9), (15), (21) and (22) (c) made under s. 13.92 (4) (b) 6. and 7., Stats., Register
2. Issuance or renewal by a county department or child—plagvember2008 No. 635;EmR0832: emerg. r and recr. (15), ct (20m), eff.

ing agency of a foster home or treatment foster home license urieit~08.CR 08-098: r and recr. (15), ct (20m) Register June 2009 No. 642, eff.

s.48.62 or 48.75, Stats., including a home licenseglemrement /~1~09:corectionin (24) made under s. 13.92 (4) (b) 7., Stats.

of children for adoption under s. 48.833, Stats., for whom-adop

tion assistance will be provided under s. 48.975, Stats., and Subchapterll — Background Checks

includesapproval of pre—adoptive applicants who contract for a

home study with a licensed private child placing agency for DHS 12.04 Contracting for background checks.

approvalof a placement of a child for adoption. (1) An entity may enter into and shall retainagreement or cen
Note: Administrative rules governing county certified day care centers appeartipct with any entity identified under s. 48.685 (1) (b) or 50.065

ch. DCF 202. . -089 )
(1) (c), Stats., or with any college, or universitycluding any
3. Approval by a school board under s. 120.13 (14), Stats.ffcationalor technical college or school, or temporamiploy:

day care services established by or contracted with a day care ﬁ‘ﬁ%ntagency or other person, to have the ergitjiool, temporary

vider. ) employmentagency or other person obtain and retain required
(b) Forpurposes of s. 50.065, Stats., issuance by the dep@gckgroundnformation related to caregivers, includicontrae

mentof an entity license, certification, certificatéapproval or  tgrs studentsor temporary employees, who, as part of theif cur

registration,or approval by the department of the continuation Qfcyjlum, must participate in clinical or practicum experiences at
anentity license, certification, certificate of approval or registrayn engity,

tion. (2) An entity that enters into an agreement or contract under

(18) “Rehabilitationreview” refers to an agency or trilaio- sub.(1) shall obtain, at a minimum, from the other entityiver

cesswhere a person who is eligible under s. 48.685 (5PIa) gjy college or technical school, temporary employment agency
50.065(5), Stats.may seek the removal of a bar from regulatory, Giher person contracted with, and shall retain so that it may be
approvalfrom employment as a caregiver at or contracting With. o, ¢y retrieved for inspection by the agenayetter indicating
an entlty:‘ or from re5|d?ncy atan entity the name or names and social security numbers, if available, of the
(19) “School board” means thechool board or board of caregiversjncluding temporary employeesontractors, or stu
schooldirectors in chage of the schools of a school district.  gengs listing any convictions learned of during the course of the
(20) “seriouscrime” has the meaning specified in s. 48.68kequiredbackground checks, along with any substantiated find
(1) (c) or 50.065 (1) (e), Stats., whichever is applicable. ings of misconduct, licensure denialmstriction or any other cre
(20m) “Substitutecaregiver’” meansyith respect to a client dential limitation foundby either the department or the depart
who is receiving personal care services in the cientSidence, mentof regulation and licensing.

anindividual who provides personal care services to the client foNote: To obtain a masteropy of the F-82064 Background Information Disclo
7 or fewer days in a 90—day period. sureForm, in order to reproduce it, either download the form from the Deparsment’
w . . Y internet web site at wwvdhs.wisconsin.gov/caregiver/index.htm, or you may
(21) “Supportivehome care service agency” meansome request copy of the form from the agency that regulates your entity

healthagency licensed under s. 50.49, Stats., and ch. DHS 133Note: The only persons who may access information maintatiyeal county

« » N Ar partmentegarding a substantiated report of child abuse or neglect against a person
(22) (a) “Treatment foster home” means a family-oriented cinose identified in s. 49.981 (7), Stats.

facility operated by a person or persons requioede licensed  History: Cr. RegisterAugust, 2000, No. 536, feB—-1-00.

unders. 48.62 (1) (b), Stats., in which treatment, care and mainte

nanceare provided for no more than 4 foster children. DHS 12.05 Sanctions. (1) SANCTIONABLE ENTITY
(b) “Treatment foster home” includes a placement for adoptiagTions. An entity that commits any of the following acts nimy

unders. 48.833, Stats., ofehild for whom adoption assistancesybjectto any of the sanctions specified in sub. (2):

will be provided under s. 48.975, Stats., after adoption is finalized.(a) Hires, employs, agontracts with a caregivesr permits to

(c) “Treatment foster home” does not include a shiftfetiaf resideat an entity a nonclient resident, where the entity knows or

facility, except as permitted under s. DCF 38.02 (2) (d). shouldhave known the caregiver or nonclient resident is barred
~ (23) “Tribal governing body'means an elected tribal govern unders. 48.685 (4m) (b) or 50.065 (4m) (b), Stats.
ing body of_ a federally recognnlzed Am(_e_rlcarl Indian tribe. (b) Violates any provision of initial background information
(24) “Tribe” has the meaning specified in s. 50.065 (1) (gyatheringor periodic background information gathering required
Stats. _ . by s. 48.685 or 50.065, Stats.
(25) “Under the entity$ control” means an entity does all of (2) EnTiTy sancTions. Any of the following sanctions may be
the following: imposedon any entity that commits any of thets described in

(a) Determines whether a person emplolggedr under con  sub.(1):
tractwith the entity who has direct, regular contact with clients (a) A forfeiture not to exceed $1,000.
servedby the entity may provide care, treatmemtpther similar '

supgort;e rvice functions to clients, f the following: correctiveaction plan specifying corrections that vii# made to
(b) Directs or oversees one or more of the following:  he jdentified personnel screening practices needing correction
1. The policies or procedures the person must follopein  andthat the entity implement the plan.

forming his or h.e.r duties. ) . (c) At entity expense, attendance at agency-designated per

(b) A requirement that the entity subrtatthe agency a written

duties. (d) Specificconditions or limitations placed on the license,
3. The tasks the person performs. certificationor registration or on a school board—-issued contract,
4. The persos’work schedule. including denial, revocatiomonrenewal or suspension of regula

5. The supervision or evaluation of the persavork or job tory approval issued by the department, or denial, nonrenewal or
performancejncluding imposing discipline or awardimgrfor  terminationby a school board of a contract with a day qare
manceawards. vider under s. 120.13 (14), Stats.
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43 DEPARTMENT OF HEALTH SER/ICES DHS 12.07

(e) For a person licensed to operate a child welfare agency (b) The length of time betweaonvictions or denses, and the

shelter care facilitygroup foster home or day care facjligny employmentdecision.

sanctionor penalty described in s. 48.715, Stats. (c) The persors employment historyncluding references, if
(f) A requirementhat the entity use, at entity expense, & temavailable.

poraryemployment agency for screening and hiring personnel. (d) The persors participation in or completion of pertinent
(3) SANCTIONABLE INDIVIDUAL ACTIONS. Any person whas programsof a rehabilitative nature.

requiredto complete a backgroundformation disclosure form (e) The persos’ probation or parole status

andwho commits any of the following actions may be subject to '

anyof the sanctions specified in sub. (4): (f) The persors ability to perform or to continue to perform
: L . . thejob consistentvith the safe and &fient operation of the pro
(@) Fails to complete and submit the background mformancﬂam and the confidence of the clients served including, as appli

disclosureform to the appropriate agency or entity gable their parents or guardians

(b) Knowingly gives false information on or knowingly omits "
information from the background information disclosure form (9) The age of the person on the date of conviaiimates of

submittedto an agency or entity conviction. A .
L . . . Note: A person refused employment or who has had his or her employment termi
(c) After submitting a background information disclosur@atedand believes he or she may have been discriminated against, may file a com

form to an agency centity, subsequently fails to report any infor plaintunder s. 11.335, Stats., witthe Equal Rights Division, Department obkk-
matlon about a COI’]VICIIOI’I for a Crlme or Other act (jenﬁe force Development, P. Box 8928, Madison, WI 53708-8928 or telephone
requestean thebackground information disclosure form, abou?ogi_sztgrﬁy__esgioéegister August, 2000, No. 536, feB-1-00
a substantiated finding of abuse or neglect or a client orisdp T ' T '
ropriationof a clients propertyor, in the case of a position for .
\F/)vhighthe person must%e ?:redyentialed by the depa?’tment of requPHS 12.07 Reporting background changes and
lation and licensing, about a licensure denial, restriction, or ot onclient residency . (1) An entity shall include in its persen
licenselimitation by either thelepartment or the department of ¢! OF operating policies a provision that requires caregivers to
regulationand licensing. notify theentity as soon as possible, but no later than the psrson
. . nextworking day when any of the following occurs.
(4) InpivibuAL saNcTIONS. All of the following sanctions . .
may be imposed by an agency on any person who commits any of&) The person has been convicted of any crime.
the acts described in sub. (3): (b) The person has been or is being investigated by any govern
(a) A forfeiture not to exceed $1,000. mentalagency for any other act,fefise, or omission, including

(b) Denial or revocation of regulatory approval or the termin&" investigation related to the abuse or neglect, or threat of abuse
tion of a contract. or neglect, to a child asther client, or an investigation related to

(c) Denial or termination of eligibility to reside at the entity mls(g)ppr_lc_f:apt)lgrr:;: E|;2n§ Zrc?vpeer:{nental findimgbstantiated
d) Specialconditions or limitations placed upon the person, }: . 4 S
inc?ut)jingprestriction to an cﬁ-premisedogation duF;ing bus?ness dgainstthem of abuse or neglect of a client or of misappropriation

hoursor otherwise restricting the perssmrontact with clients. of a clients property

History: Cr. RegisterAugust, 2000, No. 536, feB-1-00. (d) In the case of a position for which the person must be cre
dentialedby the department of regulation and licensing, the per
DHS 12.06 Determining whether an offense is sub - sonhas been denied a license, or the pessticense has been

stantially related to client care. ~ To determine whether a restrictedor otherwise limited.

crime, delinquency adjudication under s. 48.685 (5Sm»@065 (2) Whenany of the following occurs relative to a signatory
(5m), Stats., or conduct relating togmvernmental finding of or other legal party to the entity application for regulatory
abuseor neglect of anothesr of misappropriation of another approvalor under which @ontract under s. 120.13 (14), Stats., is
propertyis substantially related to the care of a client, the agengyned,or relative to a nonclient resident at the eptty entity

or entity may consider all of the following: shall,as soon as possiblayt no later than the regulatory agescy’
(1) In relation to the job, any of the following: nextbusiness dayeport the information to thegency that gave
(@) The nature and scope of the goblient contact. regulatory approval, or the school board with whioh day care

(b) The nature and scope of the hliscretionary authority €ntity contracts under s. 120.13 (14), Stats.
anddegree of independence in judgment relating to decisions or(a) The person has been convicted of any crime.

actions that déct the care of clients. ~ (b) The person has been or is being investigated by any govern
(c) The opportunity the job presents for committing similamentalagency for any other act fefise, or omission, including
offenses. aninvestigation related to the abuse or neglect, or threat of abuse

(d) The extent to which acceptable job performance requiresneglect, to a child osther client, or an investigation related to
thetrust and confidence of clients or a clisrgarent or guardian. misappropriatiorof a clients property

(e) The amount and type of supervision received in the job. (c) The person has a governmental findsgbstantiated

(2) In relation to the dénse, any of the following: againstthem of abuse or neglect of a client or of misappropriation

(@) Whether intent is an element of théense. of a clients property N _

(b) Whether the elements or circumstances of tfensé are () In the case of a position for which the person must be cre
substantiallyrelated to the job duties. dentialedby the department of regulation and licensing, the per

(c) Any pattern of dénses. sonhas been denied a license, or the pesslicense has been

. . restri r otherwise limited.
(d) The extent tavhich the ofense relates to vulnerable-cli estrictedor otherwise tgd - . .
ents. (3) When a person begimssiding at or is expected to reside
at an entity or the signatory for licensure changes, the entity shall,

(e) Whether the dénse involves violence or a threat of harmassoon as possible, buo later than the regulatory agerscyext

(f) Whether the dénse is of a sexual nature. businesslay report the residencgxpected residencyr signa

(3) Inrelation to the person, any of the following: tory change to the agency that gave regulatory approval or to the

(a) The number and type offehses the person committed orschoolboard that the day care entity contracts with under s. 120.13
for which the person has been convicted. (14), Stats., and submit tthe regulatory agency a completed
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Table DHS 12.15

residentor new signatory

History: Cr. RegisterAugust, 2000, No. 536, feB-1-00. Wisconsin Statutes

Crime

DHS 12.08 Armed forces background searches. If 940.19 (3), 1999 Stats.

Battery

aperson who is the subject of a background search ung2685  940.01
or 50.065, Stats., served in a branch of the U.S. armed forces,

First-degree intentional
homicide

including any reserve component, the agency or entity shall malt:);
a good faith efort to obtain the dischge status of that person, 40.02

First—degree reckless homicide

eitherfrom the dischaye papers issued to the person or from th&40.03

Felony murder

armedforces branch in which the persserved. If the dischge
statusis other than honorable, the agency or entity shall obtaii40.05
informationon the nature and circumstances of the digghar

Second-degree intentional
homicide

History: Cr. RegisterAugust, 2000, No. 536,feB-1-00. 940.12

Assisting suicide

DHS 12.09 Transmittal of background check infor - 940.19 (2), (4), (5) or (6)

Battery (felony)

mation. (1) When an entity sends a required background-infor
mationdisclosure form to the department under s. 48.685 (3) (a?,d'o'22 () or (3)
Stats., the entity shall include in the transmittattedifollowing:

Sexual exploitation by
therapist; duty to report

(a) Any reason for denial or revocation of a license or denia®40.225 (1), (2) or (3)
of an adoption application.

1st, 2nd or 3rd degree sexual
assault

(b) The date othe license denial or revocation or adoptiong,g >g5 )

Abuse of individuals at risk

applicationdenial.

(2) A child-placing agency or county department spadt 940.29
vide the department with written information about each person

Abuse of residents of penal
facilities

to whom the child—placing agency or county department denies&o 205
license or adoption home study approval for a reason specified in
s.48.685 (4m) (a), Stats., including all the following:

Abuse or neglect of patients
and residents

(a) The reasoffor denial or revocation of a license or denial 943.20

Theft

of adoption application. 943.201

(b) The date othe license denial or revocation or adoption
applicationdenial.

Note: Send the information required in subs. (1) and (2) to the Bureau of Regula
tion and Licensing, Division of Children and Fanervices, FO. Box 8916, 1 \&st

Unauthorized use of an
individual's personal
identifying information or
documents

Wilson Street, Madison, Wl 53708-8916.

(3) In addition to the persons specified in s. 48.685 (62(b)
Stats.,an entity shall send a completed background information
disclosureform to the county department for a person who is

943.203

Unauthorized use of an entisy’
identifying information or
documents

licensedor an adoptive parent applicant studied bgoanty 943.32

Robbery

department. 94338
(4) In addition to the persons specified in s. 48.685 (63(b) :

Forgery

Stats.,anentity shall send a completed background informatior943.41
disclosure fornto the child—placing agency for a person who is

Financial transaction card
crimes

in a home studied for adoptive parent applicant approval.

History: Cr. RegisterAugust, 2000, No. 536,feB-1-00. 948.02 (1) or (2)

1st or 2nd degree sexual assault
of a child

DHS 12.10 Maintaining confidentiality of back -
ground information disclosure forms. Agencies anéntk

948.025

Engaging in repeated acts of
sexual assault of the same child

ties shall retain all requiredompleted department background
informationforms in a manner that ensures prompt retrieval of th848.03 (2) (a), (b) or (c)

Physical abuse of a child

formsfor inspection and shall comply wigetpplicable federal and 948.05
stateconfidentiality laws. ’

Sexual exploitation of a child

History: Cr. RegisterAugust, 2000, No. 536, feB-1-00. 948.051

Trafficking of a child

DHS 12.11 Supervision pending receipt of care 948.055

giver background checks. Entity supervision requireahder

Causing a child to view or
listen to sexual activity

$s.48.685(4m) (c) and 50.065 (4m) (c), Stats., shall include at &48.06

Incest with a child

minimum periodic direct observation of the person.
948.07

Child enticement

History: Cr. RegisterAugust, 2000, No. 536,feB-1-00.
948.08

DHS 12.115 Personal care services, disclosure  of
convictions. Pursuant to s. 50.065 (2m) (d), Statahlé DHS

Soliciting a child for
prostitution

12.115lists the crimes for which an entity must disclose to a clien®48.085
or the clients guardian under s. 50.065 (2(a) 1., Stats., a cen

Sexual assault of a child placed
in substitute care

viction of a caregivemther than a substitutaregiverwho pre
videspersonal care services to a clienthie clients residence.
For the purposes of s. 50.065 (2m)4apnd (b), Stats., ‘substitute
caregiver’has the meaning given in s. DHS 12.03 (20m).

948.11 (2) (a) or (am)

Exposing a child to harmful
material or harmful
descriptions or narrations
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Table DHS 12.15 (Continued)

Wisconsin Statutes

Crime

948.12

Possession of child
pornography

948.13

Child sex ofender working
with children

948.21 (1)

Neglecting a child

948.30

Abduction of anothés child;
constructive custody

948.53

Child unattended in child care
vehicle

961.41 (1)

Manufacture, distribution or
delivery of a controlled
substance or a controlled
substance analog

961.41 (1m)

Possession with intent to
manufacture, distribute or
deliver a controlled substance
or a controlled substance
analog

961.41 (3g)

Possession or attempt to
possess a controlled substance
or a controlled substance
analog

Only if the date of conviction is
within 5 or fewer years from
the date the results of the
criminal background check are
obtained by the entity

961.43 (1) (a)

Acquire or obtain possession of
a controlled substance by mis
representation, fraud,

forgery, deception or subterfuge

961.43 (1) (b)

To make, distribute or possess
material designed to reproduce
the trademark upon any drug or
container or label so as to make
a counterfeit substance or to
duplicate the physical
appearance, form, package or
label of a controlled substance

A violation of the law of any other state or United States
jurisdiction that would be a violation of a crime listed in this

table.

History: EmRO0832: emerg. creff. 11-1-08; CR 08-098: crRegister June

2009No. 642, eff. 7-1-09.

Subchapter Il — Rehabilitation Review

DHS 12.12 Rehabilitation process for persons who

have committed certain offenses.

(1) GENERAL PROVI

DHS 12.12

(b) 1. A tribal governing body may conduct rehabilitation
reviewsunder ss. 48.685 (5) and 50.065 (5), Stats., if aglan
mitted unders. 48.685 (5d) or 50.065 (5d), Stats., has been
approvedby the department.

2. Tribes desiring to conduct rehabilitation reviews shall send
a rehabilitation review plan required under ss. 48.685 (5d) and
50.065(5d), Stats., to the department.
Note: Send rehabilitation review plans to thdi€f of Legal Counsel, Department
of Health Services,.®. Box 7850, 1 Wst Wison St., Rm 651, Madison, WI
53707-7850.

(2) ELIGIBILITY TO REQUESTREHABILITATION REVIEW.. (a) Any
personwho is ineligible under s. 50.065 (4m) (a) or (b), or 48.685
(4m) (a) or (b), Stats., toeceive regulatory approval, to be
employedas a caregiveor to contract with or reside at an entity
may request a rehabilitation revigfithe person meets both of the
following conditions:

1. The person has not requested a rehabilitation review for a
similar type of regulatory approval, job function or nonclient-resi
dentstatus within the preceding yedn this subdivision, “simi
lar” means comparable regulatory approval, or a comparable job
function or activity.

Note: Examples of “similarity”and “comparability” are positions that require a
comparabldevel of direct contact with children; a comparable level of unsupervised
clientaccess; a previous review involved family day care and the applicant is seeking
licensingfor group day care; or the applicant sought a group home license and now
is seeking a child—caring institution license.

2. If the person is a foster home license applicant under s.
48.62,Stats., or an applicant for adoption home studthe per
sonhas not been convicted of a serious crime under s. 48.685 (5)
(bm) 1., 2. or 3., Stats., another crime listed in section Ill of the
appendixthat results in a permanent bara similar serious crime
in another jurisdiction @iif the person was convicted of a crime
unders. 48.685 (5) (bm) 4., Stats., the crime was committed more
than5 years before the background check was requested.

(b) If a person i€ligible to request a rehabilitation revighe
agencyor tribe from which the person is seeking regulatory
approval,or the entity with whom the persanseeking employ
mentas a caregiver or a contract, or where the person wishes to
resideshall give the person information on rehabilitation review
eligibility criteria and on how to obtain the rehabilitati@view
request form.

Note: To obtain a master copy of the DepartmeREhabilitation RevielRequest
Form (EXS-263) inorder to reproduce it, either download the form from the Depart
ment's internet site at wwwihs.wisconsin.gov/caregiver/index.htor, request a
copy of the form from, as appropriate, the agency that regulates the entity or from the
entity.

(3) INITIATING A REHABILITATION REVIEW REQUEST. TO request
a rehabilitation reviewan eligible person shall do all of the-fol
lowing:

(a) Obtain a rehabilitation review request form developed by
the department or applicable tribe and subtiimét completed form
to the agency that regulates the entitytothe applicable tribe,
or for day care programs established undé6.13 (14), Stats.,
to the school board.

(b) Submit any supportinglocuments and information
requiredby the applicable rehabilitation review request faom
the same agencyribe, or school board.

(4) PROCESSINGREHABILITATION REVIEW REQUESTS. (&) Reha-
bilitation review panel.Whenan eligible person has filed a com
plete rehabilitation review request form along with all required
additional and supporting informatiorthe applicable agency

sions. (a) An agency shall condunthabilitation reviews as tribe, or school board shall appoint a review panel of at least 2 per
describedin this section for persons who are eligible to recei@nsto review the information submitted. Thanel may request
rehabilitationreview under this section for any the following:

1. Entities the agency regulates.

2. Persons an entity employs.

3. Persons an entity contracts with.
4. Nonclient residents of an entity

additionalinformation from the persoor from other agencies or
persondamiliar with the person requesting the review

(b) Time frame.If the application form and any requested-sup
porting materials are not complete within 90 days of the date the
applicationis submitted, and the person requesting the review
doesnot have good cauder the failure to submit a complete
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application form or supporting materials, theshabilitation doing certain job functions or the eligibility for regulatory
approvalshall be denied. approvalis only to operate certain entity types.

(c) Requester appearanc@.he person requesting the reRabi 2. If the review panel decides to deferehabilitation deei
litation review shall have an opportunity to appear before tion, the panel decision shall state the reasons for the deferral.
review panel to answer any questions the panel members maylessotherwiseagreed to by the requestdre panel may defer
have. afinal decision for a period afot more than 6 months from the

(d) Rehabilitation decision formulation and factorgfter initial decision date.

reviewingtheinformation obtained, the review panel sha_ll d_ecide 3. If the review panel decides to deny approval of the rehabi
whetherthe person has demonstrated,digar and convincing Jitation request, the decision shall expiain treasons for the
evidencethat the person is rehabilitated for purposes of receivigignialand inform the requester tHa or she may appeal the deci
regulatoryapproval, employmerds a caregiveor contracting sjonas described in s. 48.685 (5¢) or 50.065 (5¢), Stats., as appli
with or residing at an entityThe panel shall consider at least thgaple, by filing a written request for review of the decision within
following factors, as applicable: 10 days of receipt.

1. Personal reference checks and comments from employersipte: Pursuant to s. 48.685 (5c¢), Stats., or 50.065 (5c), Stats., submit an appeal

personsand agencies familiawith the applicant and statementg© the following, as appropriate: 10 Bppeal a Department denial of a rehabilitation
; ; approval,send the appeal request to the Department of Health Servifies, @f
from therapists, counselors and other professionals. Legal Counsel, B. Box 7850, Madison, Wl 53707-785@. To appeal a school

2. Evidence of successful adjustment to, compliance with lprard denial of a rehabilitation approval, send the appeal request tBujher

; i H i intendentof the Department of Public Instruction, 125 Souteister St., Madison,
proof of successful completion pérole, probation, InCarceratlonWI 53703; or call 608-266-3390. 3 &ppeal a county denial of a rehabilitation

or work release p“V'IeQeS- approval,send the appeal request to the appropriate couten anyof the preced
3. Proof that the person has not had subsequent contacts Witkehabilitation appeals are denied, a further appeal is available under ch. 227, Stats.

; ; a request for a ch. 227, Stats., hearing to appeal any of the preceding Depart
law enforcement agencies leading to probable cause to arre t,Department of Public Instruction or county denials of rehabilitation appeals to

evidenceof noncompliance !eadmg to investigations by other reghe bivision of Hearings and Appeals, ®. Box 7875, Madison, WI 53707-7875.
ulatory enforcement agencies. Therequest may be deliveredperson to that &€e at 5005 University ¥enue, Suite
4. Any pending or existing criminal or civil arrest warrants?’+ Madison, Wsconsin.

; " Note: Any person who is listed in the Departmermiregiver misconduct registry

CiV"_ judgments or other legal enforcemaitions or injunctions ynderch. DHS 13 as having a substantiated finding of abuse or neglect of a client or
againstthe person. misappropriatiorof a clients property as the result of an action the person took while

. T . . working as a nurse aide in a federally certified nursing home or intermediste
5-. Any aggravating or mitigating ClrcumStanmroundmg facility for persons with mental retardation (ICF/MR) is permanently prohibited from
the crime, act or dénse. being employed, in any capagity a federally—certifiesiursing home or a federally—

6. Evidence of rehabilitation. such psblic or Community certified ICF/MR. If such a person obtains a rehabilitation approval, the person is
) ! eligible to be considered for regulatory approval, for employment as a caregiver

service,volunteerwork, recognition by other public or privatefor non-client residency at or contracting with other entities covered by ss. 50.065
authoritiesfor accomplishments orfefts or attempts at restitu and48.685, Stats. See 42 CFR 483.13 and 483.420 for federal regulations relating

tion, and demonstrated abilitp develop positive social interac to nurse aides.
tion and increased independence or autonomy of daily living.  (b) Burden of poof. A person who appeals under .p@) 3.

7. The amount of time between the crime, act terafe and Shallbear the burden of proving, by a preponderance of the evi

the request forehabilitation reviewand the age of the person aflence thatthe agency or tribe abused its discretion in deciding
thetime of the dfense. thatthe person did not show fiafent evidence to support rehabi

8. Whether the person is on the sexafednder registry under litation apPrO"a'- B o ]
s.301.45, Stats., or on a similar registry in another jurisdiction. (c) Review panel decision distributioThe review panedhall
9. A victim's impact statement, if appropriate. sendits decision to the requestand a copyif appropriate, to the

10. Emol thistory includi id f tabl entity. If the agency conducting the rehabilitation review is other
- Employmentistory including evidence ol acceplabley,nihe department or a tribe, treview panel shall also, within
performancmr competency in a position and dedication to thf0 days of sending its decision, seaccompleted copy of the
person'sprofession. department'sequiredreporting form regarding any rehabilitation

11. The nature and scope of the persawntact with clients gecision to thelepartment.If the entity conducting the rehabilita

in the position requested.. ' tion review is a tribe, the review panel shall also send a copy of the
12. The degree to which the person would be directly supefecisionto the sameaddress accompanied by a copy of the
visedor working independently in the position requested. requester'saapplication materials.

13. The opportunity presented feomeone in the position to  Note: Rehabilitation decisions should be addressed to tfiee@ff LegalCour
commitsimilar ofenses sel, Department of Health Services@ Box 7850, 1 \Wilson St., Room 651, Mad
’ ison,WI 53707-7850.

14. The numbertype and pattern of fenses committed by (4 Mmaintaining rehabilitation decisiordocumentation.The

the person. review panel shall maintain a file containing a cafhe original
15. Successful participation in or completion of reeomwritten decision and any decisions from filed appeals that may
mendedrehabilitation, treatment or programs. result. The agency or tribe shall maintain in the file the rehabilita
16. Unmet treatment needs. tion review request and athaterials or information obtained or
17. The applicard’ veracity notesmade as part of the rehabilitation review decision.

(5) REHABILITATION DECISIONS. (a) Review panel decision.  (6) REHABILITATION APPROVAL COMPLIANCE AND WITHDRAW-
Thereview panel shall decide whether to approve, defateny ALS. (a) Approval conditions.A person who receives rehabilita
rehabilitationapproval, and shall issue a written decision to th#n approval shall comply with all conditions and limitations
effect,as follows: imposedwith that approval.

1. If the review panel finds siifient evidence to support  (b) Rehabilitation appoval violation——mandatory with
rehabilitationapproval, the decision shall indicate, as applicabldrawal. An agency or tribe that has granted a person a rehabilita
whetherthe person igligible for regulatory approval, employ tion approval shall withdraw the approval if the agency or tribe
mentas a caregiveor contracting with or residency at an entitylearnsthat the person is no longer eligible under s. 50.065 (&@m)
The decision shall describe the scope of the rehabilitatian (b), or 48.685 (4m) (a) or (b), Stats., for regulatory approval, to
approvaland state any conditions or limitations placed on thHee employed as a caregivear to contract with or reside at an
approval,such as whether the approvabisly for employment entity.
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(c) Rehabilitation appoval violation—summary suspensionapprovalapplies to all types of entities, job activities dmactions
An agency or tribe that granted a person a rehabilitafipmoval the agency regulates, unless the agency specifies otherwise in the
may immediately temporarily rescind the rehabilitation approvdbrm of limitations or conditions expressed in the writtehabi
whenthe agencyr tribe has knowledge that the person has dofigation approval decision.
eitherof the following: (b) Tribe appoval limitations. A tribe may only grant rehabi

1. The person has failed to comply withabide by any condi litation approvals within the scope of its own employment;con
tions or limitations imposed with the rehabilitation approval. tracting,or licensing authority

2. The person knowingly submitted faiséormation or with (c) Rehabilitation appoval transfers. 1. When an agengcy
held pertinent information relevant to the rehabilitation requestbe, or entity learns from thdepartmeng background informa
that otherwise could or would havdeaftedthe review paned’ tion disclosure form or in any other way that an applicant for-regu
decisionto grant the rehabilitation approval. latory approval, for employmerss a caregivepor for a contract

(d) Informing agencies or tribes An agencyentity or tribe With or permission to reside at an entity ihasl a rehabilitation
other than the agency or tribe that grantedrehabilitation review,the agencytribe, or entity shall requeibom the rehabi
approval,that becomes aware that gmgrson has violated his or litation review agency or tribe a copy of the rehabilitation review
herrehabilitation approval under pgb) or (c), shall informthe ~ decision. If the rehabil_itation review d_ecision was an approval,
agencyor tribe that granted the approval, of the violation. ~ the agencytribe or entity shall determine whether the approval

(e) Review of summary suspensioris. Within 10 working May be applied tahe regulatory approval, employment as acare
daysof temporarily rescinding a rehabilitation approval unmier  9iver, or contract with or residency at an entity that the applicant
(c), theapproving agency or tribe shall determine whether the nérrently seeks. L _ _
informationrelated to an approval violation under.gay is valid 2. Except as specified in subd. 3., an ageewiity, or tribe
andrepresents a risk of harm to the client. If the ifarmation may review and accept a rehabilitation grantedatperson by
is valid and does represent a risk of haorthe client, the apprev anotheragency or tribéf the receiving agency or tribe determines
ing agencyor tribe shall withdraw the rehabilitation approvalbothof the following:
therebyre—imposing, as applicable, the persdmar from regula a. The crime, act, or féfnse that required the person to request
tory approval, from employment as a caregiver or from contracthabilitation review is not substantially related to the pesgoh’
ing with or residing at an entity duties.

2. An agencyentity, or tribe, as applicable, thdetermines b. Any limitations or conditions imposenth the rehabilita
the new information related to an approval violation under(ear tion approval continue to be able to be met.
represents risk of harm to a client shall also immediately take 3. No rehabilitation approval granted by a tribay be trans
appropriatemeasures to protect clients until any appeal fileférredoutside of the tribe’employment or contracting authority
underpar (g) isexhausted. Appropriate measures may include a 4. Before transferring a rehabilitation approval unsigind.
repealof regulatory approval, termination of employment as f an agencytribe, or entity shall verify with the department that
caregiveror of approval to reside at an enticpntract termin@  the applicant has had a rehabilitation reviewd if sothe date and
tion, reassigning the person away from duties involving diregtatysof that review and whether any reason other than ththene
regularcontact with clients or placing the person on tempora%plicantreported on the background information disclogane
leave. o o existsthat requires the applicarat request a rehabilitation review

(f) Withdrawal decisions.When an agency or tribe withdraws 5 |t the decision of the agency or tribe that conducted the
arehabilitation approval, it shall issue a written decision to thadpapilitationreview is to deny approval tfansferring the reha
effect. The decision shall explain the reasons for the withdrawg{itation approval, the agencentity or tribe shall determine
andinform the requester whether he or she aageal under par \yhetherthe applicant foregulatory approval, for employment as
(9)- ] ) __acaregiveror for contracting with or residency at an entity is eli

(9) Appeal rights.Any person who has his or her rehabilitatioyible to seek another rehabilitation reviemder sub. (2), and if
approvalwithdrawn under pa(c) may file an appeal of this deci sp, shall inform the person of his or her eligibility
sionas provided in sub. (5) (a). Note: Examples of circumstances in which approvals may or may not be transfer

H i ableinclude the following:
(h) Withdrawal reporting. When an agency or tribe that 1. An approval to be a foster parent by one county or child—placing agency is not,

grlanteda rehabi”ta.tion approval withdraws tapproval, and the unlessapproved by the other county or child—placing agemagisferable to thether
withdrawal results in a bar to regulatory approval, to eligibility teountyor child—placing agency o .
work as a Caregiveor to Contracting with or residing at an ent|ty 2. An approval bythe department for a person to work as a shipping clerk in a

; ; ; ; H hospital or nursing home woulsk transferable to another entity or job function or
the approving agency or tribghall immediately report the with activity regulated under ch. 58tats., as long as limitations or conditions, if,any

drawalto the subunit of the departmegsponsible for collecting imposedwith the rehabilitation approval are able to be met.

this information. 3. Arehabilitation approval for employment at a childsetgy care or a child ear
Note: Send reports of withdrawn rehabilitation approval tdio®fof Legal Coun  ing institution is not transferable to a hospital or nursing home or vice versa.

sel, Department of Health ServicesPPBox 7850, 1 \&stWilson Street, Room 651, 4. A rehabilitation approval is not transferable frargroup day care center to a

Madison,WI 53707-7850. family day care center if the departmenehabilitation approval imposed limits or

conditions.
(7) SCOPEOF AGENCY OR TRIBE REHABILITATION APPROVAL. (a) 5. A rehabilitation approval is transferable from one department-regulailed

Agencyappioval limitations. An agency may grant rehabilitation careresidential setting to another as long as any limitations or conditions can be met.
approvalonly within the scope of its regulatory authoritfhe History: Cr. RegisterAugust, 2000, No. 536, feB-1-00.
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